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Plan of Attack: Evaluating and Litigating
Noncompete Cases

By John W. Simmons

7 our client calls and savs the star
of the business who has the rela-

tionships with the most valuable

customers has just jumped ship. The
cusromers are now all using the former
emplovee and his or her new emplover.
The former employee is hiring away
vour client’s other emplovees, roo. [t all
happened so tast and with such a
smrooth cransition that che client sus-
pects thiz was planned before the
employee deparred. The client called

the tormer employee and demanded he
or she comply wirth the noncompere

agreement, bur the former emplovee said

it was not enforceable and chat he or
she did not intend 1o stop. What do you
de? This observations of

what to leok for in deciding what o do

ricle provid

to assert vour client’s righes under a
DONCOMPETS ALTEEMENL.

Is there an agreement and what
are the chances of enforcement?
The first step is to find the agreement
containing the noncompere. It is not

sy to fined the agreement, and

e of time from the time of exe-

abways e

the pas

cution increas hitiry that the

sement will be difficule ro obain. If

e

we find the agreement, then what does i
say! [oes the noncompere language
match the job the employes (s or was
doing? Old agresments often do not fi
the job the employee was performing ay
the time he or she left. The rerms of the
restrictive covenant may not provide the
protections needed. For instance, the
client may need protection from the
solicitation of cerrain customers ang

the wse of condidential information refated
ro those cusromers, but the reserictions

may only address competition in a geo-
graphic area, often not the area where
> Fo
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Kentucky River Trilogy Challenges Big Labor's
Organizing Strategy

By Todd F Photopulos

n the fall of 20006, the National

boe Relations Board (NLRB)
issued three decisions clarifying the
definition of “supervisor” vader the
Nartonal Labor Relarions Act (NLRAY.
These decisions, collectively referred
as the Kenpky River
a profound impact on labors oreanizing
serategy, especially in the healiheare

ses call into guestion

La

Trilogy, will have

secror, as these o

one of the cornerstanes of organized

labor's campaign strategtes: using
frontline workplace leaders to organize
a factliy.

The Impact of the Kentucky River
Trilogy on Organizing Strategy
The Kentucky River Trilogy significandy
expanded who could be considered a

isor under the act. Individuals con-
d supervisors under the NLRA da

not have the right to join, form, or assist

unions: cannot vore in NLRB elections;

and cannot engage in strikes, More s
icantly, rhe NLRA allows employers o
demand the lovalty of staturory supervi-

sors, including the requirement that such
individuals parricipare and assist in the

employers policy of remaining union-free
during an organizing campaign.

In the healtheare industry, unions
have enjoved significant organizing
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Kentucky River Trilogy
Challenges Big Labor's
Organizing Strategy
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FILLESES dre, i MY 1o

persons i the manufcturing incdustry.

"r.lif X8 {‘dULl‘tL‘\ Ilhl;\lﬂ“

tloaing” nurses from 2 noz-so-
husy department to another department,
and faking orher actions o assist in the

How of patient care. Unions have long rec-

ognized that, in doing so, charge nur

wield significant control over the day-to-

day working lives of other nurses and seaft,
making chem | s o the p
iloor This is especially erue on we
an evening st

ifrs, when there are fre-

quently no deparrment managers or super-

e present ar the work size.

visors phys
Becmse of thu leadership mh, maost
urans sears an organizing cam

wring the support of a fi
charge nurses. These charge nur
then rrained 1o wse their velarive pe
rions of auchority and power 1o o
at the facility,
o for months before
the hospieal is aware thar active

g is taking place. Although this
issue by often been litigared, for vears
the NLRB wok th
TILESES Were RO SEATULOTY Supervisors
under the NLRA hecause the board
viewed the sssienments and directions

the rank and file nurse
This process ma

& posirion thas charge

given to other staff as merely reflecrive of
the nurse’s tonal trainine. Thus,
the hoard ressoned thar ehe charge nurses
iuczkcd the regquired “independent judg-

ment” necessary for establishing rheir

supervisory status undler the ace
Thh resube changed in 2001 with the
5. Supreme Court’s decision in NLRB

River Commmmiey Care, Inc
s decision rejecred che board's

interpretation of the NERAs definirion of

5 are fi‘t‘-:[uz‘-‘r‘lfl\‘ re*;'vmmii ia-' foor
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supervisor, holding that the registered

< and divecred arher
enplovees at the employer's facility were
supervisors ureder the act. The Court
feund the facr thar the nurses’ judgment
wis ased on superior skill or professional

nurses whao as: ‘E;'[

rraining was irrelevant o analyzing
whether the nuses were indeed staturory
supervisors under the NLRA. The Court
held on 211 of the

NERA, an emplovee is 2 supervisor if the

hat under

following criteria are mer:

o He or she has the avthoricy
& in one of the
rwelve indicia of supervisery
activities listed in Section

2011 of the NLRA;

[ en

» the employee exercises
such authorivy in the inter-
ext of the emplover; and

s the eroployee’s exercising of
this authority is nor routine
or clerical in nature, bug

mther involves the uge of
independent judgment.

The Trilogy: Cakwood Healthcare,
Golden Crest Healthcare, and
Croft Metal

Following the Supreme Court’s Kennecky
fiver opinion, the NLRB tssued three
Iurm— awaiced d rifying the de
nition of supervisor on September 29,
2006. These decisions lowered the bar for
who would he constderad a supervisor
undder the act. In Oakuwosd Healthcare,
Ine Fthe board found the emplover’s per-
manently assigned charge nurses o be
staturory supervisors because they

ecisions cl

sssignied nursing personnel to specific
patients for whom they would
their shift. The board, howe
that the emplover failed to establish chat
the rotaring charge nurses who only
warked in a charge mirse capaciry on
DCCASION WEIE SLEEULtOrY SUPErvisors

res curing
r, found

because they were not exercising supervi-
sory sutharicy for a substantial parr of
their work time.
Applving the definitions estahlished by
its Qakwood Healtheare decision, the
board issued a decision in Golden Crese
Healtheare Center, holding that the
emplover failed 1o establish vhar charge
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