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Plan of Attack: Evaluating and Litigating
Noncompete Cases

By John W. Simmons

7 our client calls and savs the star
of the business who has the rela-

tionships with the most valuable

customers has just jumped ship. The
cusromers are now all using the former
emplovee and his or her new emplover.
The former employee is hiring away
vour client’s other emplovees, roo. [t all
happened so tast and with such a
smrooth cransition that che client sus-
pects thiz was planned before the
employee deparred. The client called

the tormer employee and demanded he
or she comply wirth the noncompere

agreement, bur the former emplovee said

it was not enforceable and chat he or
she did not intend 1o stop. What do you
de? This observations of

what to leok for in deciding what o do

ricle provid

to assert vour client’s righes under a
DONCOMPETS ALTEEMENL.

Is there an agreement and what
are the chances of enforcement?
The first step is to find the agreement
containing the noncompere. It is not

sy to fined the agreement, and

e of time from the time of exe-

abways e

the pas

cution increas hitiry that the

sement will be difficule ro obain. If

e

we find the agreement, then what does i
say! [oes the noncompere language
match the job the employes (s or was
doing? Old agresments often do not fi
the job the employee was performing ay
the time he or she left. The rerms of the
restrictive covenant may not provide the
protections needed. For instance, the
client may need protection from the
solicitation of cerrain customers ang

the wse of condidential information refated
ro those cusromers, but the reserictions

may only address competition in a geo-
graphic area, often not the area where
> Fo

cemitinued on |

Kentucky River Trilogy Challenges Big Labor's
Organizing Strategy

By Todd F Photopulos

n the fall of 20006, the National

boe Relations Board (NLRB)
issued three decisions clarifying the
definition of “supervisor” vader the
Nartonal Labor Relarions Act (NLRAY.
These decisions, collectively referred
as the Kenpky River
a profound impact on labors oreanizing
serategy, especially in the healiheare

ses call into guestion

La

Trilogy, will have

secror, as these o

one of the cornerstanes of organized

labor's campaign strategtes: using
frontline workplace leaders to organize
a factliy.

The Impact of the Kentucky River
Trilogy on Organizing Strategy
The Kentucky River Trilogy significandy
expanded who could be considered a

isor under the act. Individuals con-
d supervisors under the NLRA da

not have the right to join, form, or assist

unions: cannot vore in NLRB elections;

and cannot engage in strikes, More s
icantly, rhe NLRA allows employers o
demand the lovalty of staturory supervi-

sors, including the requirement that such
individuals parricipare and assist in the

employers policy of remaining union-free
during an organizing campaign.

In the healtheare industry, unions
have enjoved significant organizing
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